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Introduction

This submissioris made by the Copyright and Cultural Institutig@$Cl) group, a
working group of copyright and intellectual propemanagers representing cultural
institutions (including museums, galleries, libesriarchives and research institutes)
located primarily in the Australian Capital Terrigd

CICI member institutions endorsing this submissoa listed in Appendix A (the
‘Cultural Institutions’).

Background — Who we are and how copyright affectssu

The Cultural Institutions are government fundedaoigations charged with statutory
functions and /or strategic goals of preservingnageng and providing access to their
collections.

Despite differences in the specific function anturaof each of the Cultural
Institutions they face similar copyright issues:

- alarge component of their collections is pragddby copyright and in most
instances they do not own the copyright in mostenmait (except for the National
Archives of Australia who has a large holding 0db®n copyright material);

- ahigh proportion of each institution’s collectioonsists of unpublished and
older material for which the provenance and copyrayvnership of individual
items is unknown;

- other than the National Library of Australia, p@l small proportion of the
collections are acquired and held in electronioffoand

- all institutions have a statutory or other maedatprovide public access to their
collections, whether through exhibitions, publidaducational programs or the
provision of direct access.

A broad overview of some of the member institutienslorsing this submission
demonstrates the similarities in the copyright éssiaced by the Cultural
Institutions:

. The Australian Institute of Aboriginal and Torres 8ttslander Studies (AIATSIS) is a research
institute with a Library Collection comprising of méy literary works (manuscripts, books,
pamphlets, newspaper collections) of which 14% are hlighed, and an Audiovisual Collection
of which 95% is unpublished. Over 90 % of accesseastguo the Library Collection are related

to a fair dealing purpose

. The National Archives of Australia (NAA) operates agjpository of Commonwealth
government records and is responsible for retainingraidng these records available for
present and future generations. Over ninety pe(@3b) of the collection consists of
unpublished works which are not otherwise commercalbilable (being either government
publications or unique copies). Most copying underakethe NAA is for the purposes of
providing access and over 90% of clients access reqredate to research and study purposes.

. The Australian War Memorial (AWM) is an archive, rasgh library and museum of military
history. It holds a diverse range of copyright mald€ieg, manuscripts, private letters, images
and artistic works, objects and audiovisual works)ak harnessed the benefits of digital
technology yet only provides online access to a snaalgd its collection. In 2004-05, over 2.4

! http://www.nma.gov.au/about_us/image_delivery_aréllectual_property/cici/



million people used the AWM'’s website (for an averaigit of 17 minutes) to access research
material, collection information and historicalanfnation about Australian military and social
history. This growing level of public access is const& given that the AWM receives

900 000 onsite visitors per year to Canberra.

. The National Gallery of Australia (NGA) houses 086,000 works of art, together with official
and other correspondence relating to artworks ircttlection including recordings of lectures
and interviews with and about artists. To date, pvasi®n copies have been made of up to 25%
of its collection. The NGA relies on dumb terminaletdibit digital images of some collection
items which are unable to be publicly displayed dugpiace constraints in its Exhibitions Gallery
and where the material is too fragile for displ@jne NGA also provides considerable online
access to its collection: 367,547 visitors attended\B@A in 2002/03 which represented only
about 33% of the total online visitors to the NGA’shsite. However, the NGA's online
presence and its ability to maximise the benefits gifalitechnology have been constrained by
copyright and other restrictions: for example, atehd of June 2003 only around 20% of the
collection was available for viewing online.

Copyright compliance is a significant issue for @dtural Institutions. They are
potentially at risk of infringing copyright in usircopyright material in exhibitions,
public programs and educational programs, and thioaising copyright infringement
in providing broad-based public access to collestiespecially where clients do not
have the necessary clearances or where they apéeunaely on an exception to
infringement).

Despite the significant copyright compliance iss@ssarchives within the meaning of
‘archive’ under theCopyright Act 196&the Actf, the Cultural Institutions can rely on
the exceptions to infringement in Part Il Divisibrand Part IV Division 6 applicable
to libraries and archives. They have a keen isteénethe scope and workability of
these exceptions in respect of their practicespradedures, and take the opportunity
provided by issue 8 of this review to comment asthexceptions.

Cultural Institutions’ concerns about the scopetef Digital Agenda Amendmehts

Cultural Institutions have also been actively emaged over the last 5-10 years to
embrace new technologies, particularly digital testbgies, to facilitate broader and
more diverse access to their collections. Manyeft have embarked on
considerable digitisation projects and are seetorfrovide more diverse and broad
based digital access to their collections.

Due to copyright limitations, particularly in resp®f the limited rights available
under the library and archive copying provisionsligitise and communicate all
collection material, some Cultural Institutions arevented from effectively fulfilling
their statutory mandates of storing, administerprgserving and providing access to
their collections.

Cultural Institutions have raised concerns aboaitsttope, uncertainty and complexity
of these exceptions to copyright exceptions in jrehelent submissions by CICI
member institutions to the Simplification Reviev@gB) and the Government’s
review into the Digital Agenda Amendments (2003)eTCultural Institutions take the

2 Except for the NLA which is a ‘library’ within themeaning of the Act.
¥ Amendments to the Act arising out of fepyright Amendment (Digital Agenda) Act 2000



opportunity provided by this review to again exaejireiterate and expand on the
arguments previously put to Government.

Cultural Institutions support for the copyright balce

The statutory and other mandates of the Cultusdltirions requires them to adopt a
variety of roles as custodians, users, dissemisaod owners of copyright material.
They therefore appreciate the importance of maimmgian appropriate balance in the
Act between the rights of copyright owners andgtwvision of reasonable access to
copyright material.

Similarly, institutions are careful to earn thepest and trust of copyright owners and
potential donors and depositors of collection makeWhere copyright material has
commercial value, institutions willingly remunerateners for commercial activities
such as producing and distributing merchandisepaidications.

It is therefore only in respect of non-commercial ge of collection material that
Cultural Institutions make claims against the termsof reference for this
submission. In respect of all claims, consideration has &lsen given to Australia’s
need to comply with its international obligatiomglghe ‘three step test’ for framing
exceptions and limitations to the Act.

Consolidated list of recommendations

The fair dealing and library and archive exceptidasiot allow many of the Cultural

Institutions to effectively and efficiently fulftheir public interest mandates, nor do

they accord with the practices and procedures takksm by the Cultural Institutions.
They therefore make the following recommendatiamgdéform to the Act against the
issues raised in the Issues Paper to this Review:

Issues 1-3 — Fair dealing

Recommendation 1:

To overcome the uncertainty, narrowness and irjléti of the current fair dealing
provisions the Government should adopt a hybridtsm, which retains fair dealing
but amends ss 40-43(2) and ss 103A-104 as follows

1. [modelled on s 107 of the US Copyright]Achend s 40(2) of the Act to specify|
that the fact that a work is unpublished shallitezllif bar a finding of fair dealing if
such finding is made upon consideration of allde{ie, the factors listed in s 40(2

—_

2. Rather than adopt the CLRC recommendati@ppdy the prescriptive set of
factors in s 40(2) to all fair dealings, amend Aot to add a new ‘fair use’ exceptior
[modelled on s 107 of the US Copyright Act] whidltsaas a default mechanism and a
guide to determining the fairness of a proposedirtga respect of ss 41,42, 43(2),
103B, 103C and 104.

3. Modelled on s 107 of the US Copyright]Aatnend the Act to specify that the
fact that a work is unpublished shall not itself &dinding of fair use if such finding
is made upon consideration of all factors [ie,fdetors listed in the proposed fair use
clause]




Recommendation 2:

That the Act be clarified to specify that fair daglfor criticism and review under
ss 42 and 103C extends to satire, parody, pastictiearicature.

Recommendation 3:

That ss 40, 41, 42, 43(2) and 103A, 103B, 103C,ld4dbe amended to permit
library and archives to undertake secondary copgigether analogue or digital
copying) of any collection material (whether ‘works ‘subject matter other than
works’) without remuneration to the copyright owndrere the material is being
copied for the purposes of supply to a client redyon fair dealing.

Issue 4 — time shifting

Recommendation 4:

Time shifting for non-commercial purposes be ineldids a non-remunerable
exception to copyright infringement and should egtbeyond ‘private copying’ to
time shifting undertaken by public institutions faszn-commercial purposes.

Issue 5 — format shifting

Recommendation 5:

Libraries and archives should be exempted frompaiwate copying levy introduced
on recording media or recording devices (hardwaf@igre) in respect of any non-
commercial copying they undertake.

The libraries and archives exceptions of the Acusthbe amended to permit cultur

=

institutions to engage in format shifting, as spediin recommendation 10.

Issue 6 — back-up copying

Recommendation 6

The Cultural Institutions strongly recommend thd7€ of the Act be amended to
extend the exceptions to infringement to copyind @ammunicating all copyright
material included within a computer program if seolpying is undertaken for the fa

the purposes listed in s 47C(1)(c)(i)-(iii).

Issue 8 — other specific exceptions or statutorycences

Recommendation 7:

The library and archive provisions should be amdridecreate consistency for both
works and subject-matter other than works by cadabhg ss48-53 (for works) and
ss110A-110C (subject matter other than works) tinéoone sectian

=



Recommendation 8

The declaration requirements for both users artdutisns should be reviewed to
minimise the administrative burden on librarieghares and their clients providing
copies of collection material available on a noafpibasis for research and study
purposes.

Recommendation 9

The libraries and archives exceptions to copyrighiingement should be amended to
ensure that unpublished materials are at leadetiea a similar manner to the
existing provisions for both published works andlmhed subject-matter other than
works.

Recommendation 10

Sections 51A(1), 110B(1), and 110B(2) should belwoed into a single provision
that provides a right for archives and librariesopy (including via digitising and
format shifting) and communicate all collectiomite (both analogue and electronic
materials) for:

» storage within a Cultural Institution;

e preservation in an accessible format (ie, a rightarmat shift’ to overcome
format obsolescence, media decompositiod for the purposes oefreshing’
media;

*  preservation tprevent deterioration or loss (irrespective of whether ragerial
is a first copy, published or unpublished); and

» replacing a damaged, deteriorated, lost or staden held within a library or
archives’ collection.

Recommendation 11:

The Cultural Institutions strongly support a rigiifibraries and archives to make
back-up copies of all collection items (includimgdigital form) to:

- minimise the risk of deterioration to collectitems;

- to enable collection material to be accessed bfipre users; and

- to allow for efficient and cost effective storagfecollection items.

Recommendation 12:

The administrative purposes exceptions in the ijbaamd archives provisions should
be clarified to permit libraries and archives tpg@nd communicate all collection
material (not just published works) to ensure aaturecords of collection items are
maintained; to permit internal and intra-archiveéiry communication of collection
items or other relevant material regarding a ctitbecitem; and to enable institutions
to undertake core-business activities.

Recommendation 13:

The Act should be amended to permit libraries actiges to make facsimile
reproductions, or to otherwise copy, communicatpulnlicly perform in replicate
form both works and subject matter other than wdéokslisplay in not-for-profit
exhibitions, or for the purposes of non-commerpiraimotion of exhibitions.




The Act should specify that such an exception pptyawhere a replicate copy in an
appropriate format is otherwise commercially avaéawithin a reasonable time.

Recommendation 14

The Cultural Institutions strongly support amendiierthe library and archives
exceptions to:

- allow electronic copies made for administratipegservation or replacement
purposes to be retained by an institution for thepses of supplying copies in
response to client access requests under theyliaral archives exceptions, fair
dealing or any fair use exception.

- provide a right for institutions to digitise albllection material (not just material
acquired in electronic form) and to reproduce, camizate and publicly perform
copyright material for the purposes of making tessible onsite to the public,
staff and volunteers via ‘dumb’ termindls.

- Allow libraries and archives to provide onling(énternet) access to parts of thei
collection where the material is not otherwise caroially available or
commercially viable material and provided thasitbommunicated in low
resolution or similar form.

=

Recommendation 15

The Act should be amended to allow orphaned warksetcopied and communicated
for non-commercial purposes provided that the hasrmade ‘reasonable efforts’ td
locate the copyright owner. Industry practice stddarm the basis of any
‘reasonable efforts’ test.

Recommendation 16
That the Government implement the CLRC’s recommgois that

- the Copyright Act be amended to provide thatgre@ment, or a provision of an
agreement, that excludes or modifies, or has teetedf excluding or modifying,
the operation of ss 40, 41, 42, 43A, 48A, 50, 31A, 51A, 52, 103A, 103B,
103C, 104, 110A, 110B, 11A, has no effect.

- it work actively to promote an international sxdn to private international law
issues relating to agreements the subject of #iesence.

4 the Cultural Institutions require that this term bérdel in a technologically neutral way to over both
touch screens and other technologies capable of gisgleollection items (whether existing now or
yet to be invented).



Comments on specific issues

Issue 1

The Government seeks your view on the operation of the exceptions in the Copyright
Act (particularly the fair dealing exceptions in ss 4 0-43(2) and ss103A-103C) in
providing a balance between the interests of copyright owners and copyright users.

Issue 2

The Government seeks your view on whether the Copyright Act should be amended to
consolidate the fair dealing exceptions on the model recommended by the CLRC?

Issue 3

The Government seeks your view on whether the Copyright Act should be amended to
replace the present fair dealing exceptions with a mo del that resembles the open-
ended fair use exception in United States copyright | aw.

Cultural Institutions receive access requests dpias of a range of collection
material and for a variety of purposes, such assecto low resolution images (for
use as a teaching aide); time-coded VHS copiesat@fe (eg, for the purposes of
research by a documentary film maker sourcing ratir inclusion in a
documentary); manuscripts and other research rab{éor use by researchers,
historians, and authors); and audio and moving emagterial (for inclusion in
documentaries and news reports).

Requests for access through copies therefore eoraerge of fair-dealing purposes,
including research and study (ss 40 and 103Cjcient or review (ss 41 and 103A),
and news reporting (ss 42 and 103B).

For example:

- over 90% of client access requests received by 8I8,Tthe AWM and the NAA
are related to fair dealing for research and study.

- Other institutions, such as the NGA and the AWMikecrequests for access for
both research and study and criticism or review, {eglusion of material in
commercial and non-commercial publications, meeéarts/reviews of
exhibitions, news reports, documentaries).

Sometimes Cultural Institutions receive requedttirgy to the provision of legal
advice (eg, requests for documentation or othetemde to assist with legal advice
regarding competing claims to copyright ownership).

As disseminators of copyright material of significaultural heritage value, the
Cultural Institutions play a central role in cobtrting to achieving the Government’s
objectives of improved education and increasedipliilowledge and appreciation of
Australian history, art and culture; contributimgdublic debate; and fostering a
vibrant cultural sector — all important public irdsts best served by a balanced
copyright regime.



However, the limitations on the scope of the faalthg exceptions (outlined below)
together with the recent 20-year extension to énm of copyright protection for most
works has significantly impacted on some institasicability to achieve their public
interest mandates.

Fair Dealing

In summary, the Cultural Institutions believe therent fair dealing exceptions fail
them and their clients as they are:

1. Uncertain: given there is no legislative guidance on detemgjrihe fairness
of a dealing other than for research and study usd@(2). Similarly, fair
dealing exceptions for criticism or review and neesorting are being under-
utilised by Cultural Institutions’ clients. As astgt, the public policy
objectives of the fair dealing exceptions of proimgthe free flow of
knowledge, ideas and information and a generat ngbopyright users to
comment on and critique copyright material arebeng fulfilled.

2. Limited in scope and inflexible:the fair dealing exceptions do not appear to
permit a fair dealing use of a work for the purposesatire, parody,
caricature or pastiche; or the use of new technedoigp provide access to
copyright material (eg, use of low resolution thumaibimages for the
purposes of online review).

3. lllogical and restrictive in only allowing individuals rather than

institutions acting on their behalf to copy materid for the purpose of fair
dealing.

Uncertainty in the general scope of the fair dealig exceptions

Practical application of caselaw is uncertain

Most Cultural Institutions require their clientsdiear copyright with third-party
copyright owners (rather than the institution doihig on their behalf). However, the
Cultural Institutions have observed that the faialthg exceptions are being under-
utilised, rather than abused, by their clients uencertainty over the legality of a
proposed use.

Fair dealing exceptions are largely uncertain bgeedhe exception requires a case by
case assessment of the fairness of the dealinthamtactical application of a large
body of case law to define the scope of the exoegti

To date, judicial interpretations on the scopeheféxceptions have relied on
dictionary definitions of ‘dealing’, ‘research astlidy’ and ‘criticism and review’ and
have arguably narrowed the scope of the exceptions.

® As Ricketson and Creswell note there is still uraiety whether fair dealing for criticism and review
extends to satire, parody, or transformative use;eneesearch and study extends to research and
study undertaken in commercial or governmental asgdions for purposes that are clearly
commercial or public in character but which areréanoved from the scenario of a student writing



As a result of the narrowness and uncertainty @&tkceptions, Cultural Institutions
and their users are forced to refer to the copyeginer or seek independent legal
advice before reproducing material — both time oomniag and costly processes for
most users who then either abandon their requestsel alternative material:

For example, some of the institutions have obsettvatit is industry practice
for documentary film makers to obtain licencesge oopyright material
rather than seek to rely on the fair dealing exa®pfor criticism or review
(even if they are only using a few seconds of gmtehich may be a fair
dealing use).

In many instances Cultural Institutions provide ¢imey available source of a
particular item given the large volume of olderpuhlished and unique material held
in their collections. Therefore, thuder-utilization of their collections results ost
educational opportunities for the general publid esduced opportunities for the
creative industries to access materials for thegaes of inclusion in multi-media
products, documentaries, etc.

Given the uncertainty as to the scope of the pravss the Cultural Institutions expect
those clients who do decide to risk using matémiaircumstances which they
consider ‘fair’ to take responsibility in respeétamy actions for copyright
infringement. For example, some institutions regail clients to agree to indemnify
the institution for any copyright infringement axis brought against the institution in
relation to the client’s use of particular materiathile this approach is consistent
with the Government’s support for agencies to adgpropriate risk management
strategies, it is not appropriate for members efgghblic wishing to obtain copies of
cultural heritage items from publicly funded ingtibns to be forced to carry the legal
risk because of uncertain laws.

Uncertainty in how to balance the factors listedid0(2) and s 103C(2)

Despite the scope of fair dealing for researchsandy being more certain that fair
dealing for criticism or review and news report{ibgcause users have recourse to the
factors listed in ss 40(2) and 103C(2) for deteingrfairness), many Cultural
Institutions have also observed that that theoeisiderable client uncertainty over
how to balance the set of factors listed in ss 8@ 103C(2).For example, there is

a misconception that non-commercial use is nedgssdfair dealing’ and will

outweigh all the other factors listed in ss 40(2) 403C(2) for determining the
fairness of using material for research and studigewise, there are misconceptions
that use of a small and ‘insubstantial’ part of eniai (eg, inclusion of historical
footage in a documentary) is definitely unfair #fea in a commercial context.

Uncertainty over dealings with unpublished works

The Cultural Institutions with large collectionswipublished works (eg, NAA,
AWM and AIATSIS) are particularly concerned abdut harrowness of judicial
determinations suggesting that a dealing with gsubhshed material is unlikely to

their thesis (see: Ricketson and Creswell: The Lalmteflectual Property:"® ed, Lawbook Co.,
Sydney, 2002, para 11.300).

10



be fair® Consequently, they are reluctant to provide tdievith copies of
unpublished material in situations where they canely on ss 51, 52 and 110A
despite the material is of particular cultural siigance.

For example, the NAA holds one-off copyright materivned by third-parties
in the form of private correspondence held in gaoweent files. Often this
correspondence will be particularly short and mayds considerable
historical significance within the context of othreaterial held by the NAA,
but will have no commercial significance of its ocaatord. However, the fact
that it is unpublished weighs heavily against tights of a researcher wishing
to rely on fair dealing to copy and reproduce tmtire letter for inclusion in a
thesis or for the purposes of publication.

Similarly, largely unpublished unique records acgdiin the 1920’s and held
by the AWM in its Private Records Collection prevasignificant research
tool for students, historians, publishers and thlc. The AWM therefore
only allows clients to copy these records undet svBere the material meets
the requirements of that section (ie, that it bpublished, 50 years have
passed since the author’s death, and the matesigdtained in the AWM’s
collection and is otherwise available for publispection).

Uncertainty — the particular case of criticism areliew and news reporting

Sections 40(2) and 103C(2) lists five factors tosider in determining the ‘fairness’
of a dealing with a work or audio-visual item. $hdactors only apply to assessing a
dealing for research and study but not criticismemiew, or news reporting. This is

in direct contrast to the ‘fair use’ provision 0187 of the US Copyright Act which is
open-ended but nevertheless provides greater mgrfar users because the four
factors guiding assessments of the fairness oflaaying applies to all proposed
dealings with copyright material and not only reshaand study.

As a result of this discrepancy, Part Ill DivisiBrand Part IV Division 6 of the Act
benefits Cultural Institutions who operate mairgyrasearch institutes (eg, NAA,
AIATSIS, NLA) despite the fact that other institutis (such as the AWM and the
NGA) also hold historical, artistic and cultural te@al of significant interest to the
creative ‘industries’ and the media.

® In Commonwealth of Australia v Fairfgk980) 147 CLR 39 it was stated that the absencersfert,

express or implied, for the circulation of unpubdidhwork for the purposes of criticism or review

would ordinarily be an important factor in decidiwether there has been a fair dealing.

" These sections permit the copying and communicatiempublished works 50 years after the death

of the author (s 51) and unpublished films and se@andrdings 50 years after they have been made (s

110A). Section 52 also permits the inclusion ofwhmle or part of an unpublished in a publication

provided that 50 years have passed since the dedth ofdator, the identity of the author was

unknown and the user gives a ‘prescribed notice’ ®iritended publication of the new work.

85107 states that the factors to be considered imdetag whether a use is fair include:

- the purposes and character of the use, includinghehsuch use is of a commercial nature of is
for non-profit educational purposes;

- the nature of the copyrighted work;

- the amount and substantiality of the portion useetiiation to the copyright work as a whole; and

- the effect of the use upon the potential markebforalue of the copyright work.

11



To create equality of access amongst all theintdighe Cultural Institutions’ believe
there is a strong need to amend the Act to progrdater legislative guidance for
users in determining the fairness of a dealing:fiicism or review and news
reporting.

Limited scope of fair dealing for criticism or review

Kimberlee Weatherall notes that it is not clear thike fair dealing will allow
transformative or creative uses of existing wotkshsas satire and/or parody,
humorous reporting of news and criticism or reviewappropriation art (artistic
works that appropriate existing works and reintetrinem, or documentaries that
incorporate existing materia).

A legal right to parody has been recognized byrgtimesdictions, including the US
and the EU? indicating a strong support at the internatioeskl for the public
policy benefits, such as freedom of expressioetgained from such an exception.

The Cultural Institutions believe that a parody kvisr productive and not simply
reproductive; that the original work makes up calyart of the new work and that the
new work does not supplant the market of the oailgivork as it does not fulfill the
original work's demand. They therefore stronglgmart amending the Act to clarify
that under ss 42 and 103C, fair dealing for catitior review includes a dealing with
a work for the purposes of satire, parody, carieatund pastiche.

Inflexibility of current fair dealing exceptions

The Cultural Institutions strongly believe thatgivthe current level of uncertainty
around the scope of the exceptions as outlinedeglibat the exceptions should be
retained and clarified but not changed substawti@ley therefore do not support the
CLRC’s recommendation in the Simplification Rep&art 1 to consolidate the fair
dealing provisions into the one provision.

While the Cultural Institutions seek greater cettain the fair dealing provisions,
they also believe that there is an equal needamete flexibility in the Act.

Adopting the CLRC’s recommendation to apply theaddactors in s 40(2) to all fair
dealing provisions would unduly constrain the scopfair dealing for criticism or
review and news reporting. It would also not pdavihe flexibility required to
accommodate the business needs of particular inesisind clients, such as the
media who will often also seek access to materiativmay be commercially
available elsewhere in order to meet required deesl(eg, to include the material in
the 6.00pm news of the day).

® Weatherall, KFair use, fair dealing: The Copyright Exceptions Reviand the Future of Copyright
Exceptions in Australia IPRIA Occ. Paper No. 3/05 May 2005 at 16.

%1n Europe, Article 5(3) of the EU Information Seti Directive deals with exceptions to the rights of
reproduction and communication to the public anovedl Members States to choose to provide
exceptions or limitations for cases includihge for the purpose of caricature, parody or
pastiche”(Article 5(3)(k)).Similarly, US courts have considered parody to féthin fair use under

s 107.

12



To require any fair dealing request made undedsa 42 to be constrained by an
assessment under s 40(2)(c) of ‘the possibilitghifining the work or adaptation
within a reasonable time at an ordinary commenmigle’ would mean that many
media clients would be forced to access maternahfnumerous sources despite the
material being available from the one institutidndustry practice therefore requires
a flexible mechanism (similar to the US fair useyision) rather than a prescribed set
of factors for defining ‘reasonable time’ and asg®&s the overall fairness of a
proposed dealing.

Recommended amendments to provide for greater ceritaty and flexibility in the
fair dealing provisions

Recommendation 1:
To overcome the uncertainty, narrowness and irflétyi of the current fair dealing

provisions the Government should adopt a hybridtgm, which retains fair dealing
but amends ss 40-43(2) and ss 103A-104 as follows

1. [modelled on s 107 of the US Copyright]Achend s 40(2) of the Act to specify|
that the fact that a work is unpublished shallits&llf bar a finding of fair dealing if
such finding is made upon consideration of alldeg{ie, the factors listed in s 40(2

—_

2. Rather than adopt the CLRC recommendati@ppdy the prescriptive set of
factors in s 40(2) to all fair dealings, amend Aot to add a new ‘fair use’ exceptiorn
[modelled on s 107 of the US Copyright Act] whidltsaas a default mechanism and a
guide to determining the fairness of a proposedimga respect of ss 41,42, 43(2),
103B, 103C and 104.

3.  Modelled on s 107 of the US Copyright]JAamend the Act to specify that the
fact that a work is unpublished shall not itself &dinding of fair use if such finding
is made upon consideration of all factors [ie,fdtors listed in the proposed fair use
clause]

Summary of arguments in support of recommended ameiments: Issues 1-3

Rather than consolidating fair dealing into a sngllovision (as recommended by the
CLRC), retaining fair dealing in its current formdaadding new exceptions
(including fair use) will:

*  Promote administrative certainty for the Culturadtitutions.

* Provide a flexible default mechanism for clientsatzess copies of items from
cultural institutions where the scope of the curtaw is uncertain but where the
provision of access to copyright material serveg@ng public interest.

* Add certainty for clients relying on fair dealingrfcriticism or review and news
reporting by enabling the list of factors whichetetine fairness (as they exist
under s 107 of the US Copyright Act) to apply et fair dealing for
criticism or review and news reporting while avaiglithe limiting nature of
s 40(2)(c) which does not provide the flexibiligquired to accommodate
variations in industry practice in respect of stugacopyright material.

13



As an open-ended rather than prescriptive excefitwii encourage the

Cultural Institutions and their clients to engageiproper risk assessment of the
‘fairness’ of a proposed use on a case by cass.lawiill thereby encourage
users to undertake activities which they are natetuly willing to engage in for
fear of infringing copyright!

Rather than confine the parameters of fair deabrigur broad categories, a fair-
use default provision will confirm to the Cultuttaktitutions and their clients
that provided the use is fair the outer limits af tdealing is not constrained to
these categories.

While equivalent to, but not identical to s 40@Yair use clause modeled on
s 107 avoids the ambiguity of the phrases ‘readertabe’ and ‘ordinary
commercial price’ found in s 40(2)(c).

A fair use clause would add certainty for cliergslang access to Cultural
Institutions’ holdings of unpublished works as taet that a work is unpublished
shall not itself bar a finding of fair use if suatinding is made upon
consideration of all factors listed under a faie stause.

A fair use clause builds flexibility into the Aabif future developments in
technology and copyright practice by institutionsl &s users without reference
to Parliament for every new scenario.

Fair use assists copyright law to adapt to mawkikire or market inefficiencies
better than laws that provide specific exceptiansset purposes.

A fair use clause will provide a default mechanfemCultural Institutions’
clients who are seeking greater guidance and ogrtan determining the
fairness of a dealing (especially for dealingsdaticism or review and news
reporting).

Recommendation 2:

That the Act be clarified to specify that fair daglfor criticism and review under
ss 42 and 103C extends to satire, parody, pastictiearicature.

Advantages of a specific amendment to ss 42 and 103

As Australian courts to date have been reluctabtdadly interpret the scope of
fair dealing for criticism and review and news rgp, a specific amendment
would be more certainty than an open-ended faipuoseision which would still
judicial determination of the fairness of a progbsse on a case by case basis.

Clarifying that the scope of ss 42 and 103C extéodstire, parody, caricature
and pastiche will promote important public polieyearests including freedom of

1 Jaszi, P. “Public Interest Exceptions in Copyrightanparative and International Perspective”,
Washington College of Law, 2005 at 7
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expressiorand further copyright owners’ interests by creatimgentives for the
development of derivative works (eg, multi-mediark#& documentaries, music
sampling etc).

* Is consistent with the three-step test: is suffittienarrow in scope and in
promoting the creation of new 'derivative workd! wot conflict with a normal
exploitation of the original work or the legitimatgerests of the right holder. As
satire, parody, caricature and pastiche refer tbpromote reflection on the
original work, a specific fair dealing exception tbese uses is likely to promote
sales of the original material.

Limited scope of fair dealing — a right for users ad not cultural institutions to
copy on behalf of users

Fair dealing can only be relied on as a defen@®pyright infringement by the
person who is undertaking the act of researchystudther usele Garis1990).
Cultural Institutions therefore independently obtaermission from the copyright
owner for the purposes of providing access copiesuding digital copies) to
collection material. This creates an unnecessa@myirastrative burden on the Cultural
Institutions given that clients otherwise havegitimate right to copy the material
under fair dealing and that the institution will &ienply on-supplying and not
retaining the copy.

Although most Cultural Institutions usually obtgiermission from copyright owners
at the time of acquisition to copy material for fheposes of supply to clients, some
material (particularly older material) was oftemaited without an agreement.
Therefore, in some cases the provenance of thegahytem, let alone the copyright
owner, is unknown and/or unlocatable. As a resoljes of many collection items
cannot be provided for fair dealing purposes bez&ldtural Institutions can not
obtain the initial permission required to make pnovide access copies to clients
relying on fair dealing.

The libraries and archives provisions do allow sonagerial to be copied for the
purposes of supply to a client for their reseaktbwever, these provisions are
extremely narrow and only apply in limited circuarstes; are relevant to only a
small component of institutions’ collections andrdu provide institutions with rights
to copy material in all situations in which cliemttherwise have a right to access and
use parts of copyright material on an unremunerasesis. For example:

» Sections 49 and 50 are limited to copying and comoating published material
to users or to other institutions (via an interdity loan request) for research or
study. These exceptions are only of direct bemefistitutions holding large
collections ofpublished material. While all Cultural Institutions do holdree
published materials in their collections, thesevmions are of more relevance to
libraries rather than cultural institutions pemg® have large holdings of
unpublished, non-commercial and unique items. example,

- Research institutions such as AIATSIS, and repisitguch as the NAA
and the AWM mainly hold unpublished material (03@% of the NAA’s
collection, 95% of AIATSIS’ collection, and aboQ¢8of the AWM’s
collection is unpublished). They therefore canmy bn ss 49 and 50 for
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most requests despite the fact that over 90 %eiif thient access requests
relate to research and study.

- Other institutions who hold small documentationedions (such as the
NGA'’s collection of official and other corresponderrelating to
artworks) could rely on ss 49 and 50 for the sraallount of published
material (eg, publicity material or press releasgsexhibitions etc). While
the NLA does hold a small collection of publishikd &ind recorded sound
(eg, oral history recordings) there is no equivdlprovision to sections 49
and 50 in Part IV Division 6 of the Act for AV raaal.*?

* Institutions receive access requests for a vagepurposes other than research
or study (such as criticism or review, or for thegose of reporting news), but
cannot rely on ss 49 and 50 to make access copisaterial.

It is inherently logical that an institution shoudd able to make a copy of collection
material to supply to a client relying on fair deglto access the copy. The institution
is merely operating as a conduit to the provisibaazess to collection items. For
institutions with large and fragile items (suchtlas NGA) or audiovisual material
requiring particular storage conditions (such &AM and AIATSIS) materials are
not directly accessible to clients to copy for tiseiaes (eg, as a browsing copy) and
the institution must make an access copy for sufaptfients.

Extending the fair dealing exception to permitdityr and archives to copy material
for the purposes of supply material to clientsiredyon fair dealing would not
unreasonably prejudice the interests of the copygvner given that the institution
gains no direct benefit from making the copy (omhe copy will be made and will be
on-provided to the client).

Recommendation 3:

That ss 40, 41, 42, 43(2) and 103A, 103B, 103C,l&#dbe amended to permit
library and archives to undertake secondary copgwitgether analogue or digital
copying) of any collection material (whether ‘works ‘subject matter other than
works’) without remuneration to the copyright owndrere the material is being
copied for the purposes of supply to a client redyon fair dealing.

Advantages of recommendation:

* Reduces the administrative burden on institutiohe tvave to gain permission to
copy material for the purposes of on-supply tontBevho otherwise have a
legitimate right to access material without thenpission of or a licence from the
copyright owner.

12 5ection 110B allows libraries and archives to omigycAV material for onsite research and study by
a client but, unlike ss 49 and 50, does not permitrtaterial to be supplied externally to the client.
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» ltis far preferable to amend the fair dealing psmns as proposed given that
under the library and archive exceptions institugican only copy material on
behalf of clients for research or study requestgeiy limited circumstances.

* Provided that the user’s dealing satisfies theireqents of fair dealing under
s 40(2) (particularly that due consideration haanbgiven to ‘the effect of the
dealing upon the potential market for, or valuetiogé work or adaptation’

(s 40(2)(d)}*, making access copies in response to user requidist®t impinge
on copyright owners normal exploitation of the worktheir legitimate interests
given that the copy is simply on-supplied to therdl

Issue 4

The Government seeks your view on whether the Copyright Act should be amended to
include a specific exception for time-shifting telev ision and radio broadcasts —
including underlying works, films, sound recordings and live performances — and if so,
under what conditions.

The Cultural Institutions endorse the Australiagiil Alliance’s position on time
shifting as outlined at page 5 of their submisgmthis review:

Time shifting should be included as a non-remunerakception to copyright
infringement.

Such an exception should not exclude uses fallingjae of the realm of
‘private copying’. Any such restriction would ummessarily exclude public
institutions and other consumers from accessingmétion at convenient
times and with no detriment to rights holders.

Time shifting is integral to public institutionsrfpurposes including public
seminars, classes, and presentations. The praeficepying broadcasts for
such purposes has been fundamental to educatiombtaltural discourse. It
is envisaged that time-shifting of web-casts dedidevia the internet will also
become increasingly relevant in the communicatiomformation. For
example, this form of technology will be able taubksed by public
institutions for purposes such as distributing nefitngs of speakers at its
conferences to remote or ‘virtual’ attendees.

Time-shifting enables a broad range of consumeet@ss information at
alternative times, as a result of use of devicasimsed specifically for this
purpose. Time-shifting does not interfere with eyt owners’ markets as it
necessarily excludes ‘librarying’. Placement of aasgtrictions on the use of
such devices for time-shifting purposes would aa disincentive to further
technological advancement which supports the digsdmn of information.
This has been recognised in the US, where a reagmteme Court decision

13 Copying by institutions on behalf of clients is coasted by the need for the client’s access request
to be related to published works (or first copiesilof$ and sound recordings under s 110B) and for
research and study purposes only (as per the limisatibes 49 and 50, and s 110B).

4 the equivalent factor under ‘fair use’ is ‘the effetthe use upon the potential market for or valfie
the copyrighted work’(s 107(4), US Copyright Act).
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held that “...copyright laws are not intended to @igtage or to control the
emergence of new technologies, including thosehlgt disseminate
information and ideas more broadly or more effidigfi '

Time shifting enables institutions and consumemctess and disseminate
information for research, and educational and crdfypurposes, in dynamic
and responsive ways. Time-shifting does not canfiih any ability of rights-
holders’ to commercially exploit their works. Indeé¢he increased exposure
of works as a result of time-shifting can enhangats-holders’ profiles
thereby facilitating their ability to further exptaheir works.

The Cultural Institutions have no preference ashat part of the Copyright Act such
an exception should be included.

Recommendation 4:

Time shifting for non-commercial purposes be ineldids a non-remunerable
exception to copyright infringement and should egtbeyond ‘private copying’ to
time shifting undertaken by public institutions faszn-commercial purposes.

Issue 5

The Government seeks your view on whether the Copyright Act should be amended to
include a specific exception for format-shifting, and if so, for what materials and under
what conditions.

The Cultural Institutions support an unremuneraigit to undertake format shifting
for non-commercial purposes related to fulfillitgir public functions (eg,
preservation copying, to overcome technologicabtdstence and to facilitate the
cost effective storage of collection items). Sgeaiécommendations regarding
format shifting are outlined in recommendation $(art of discussions regarding on
the library and archive exceptions.

If a levy is introduced orecording mediaor hardware/softwaréo compensate for a
private copying exception, Cultural Institutionsosigly support a specific exemption
from the levy for any non-commercial copying thendartake on the grounds that:

- alevy will have a significant economic impacttbe Cultural Institutions who all
consume large volumes of blank media and purchaseiety of copying
technology for the purposes of undertaking corar®mss activities (eg,
preservation copying and providing public accessoltection items under fair
dealing, ss 49, 50 and 110B).

- As the library and archives exceptions are unremated any fee paid on
recording media or equipment requires institutiimsompensate copyright
owners for rights already granted under the libeargl archive exceptions which
do not require remuneration to the copyright owner.

15 Metro-Goldwyn-Mayer Studios Inc. et al. v. Groksiex. Et al, 454 U.S.C. (2005) per Breyer J in
relation to the Betamax decision.
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Recommendation 5:

Libraries and archives should be exempted frompaiwate copying levy introduced
on recording media or recording devices (hardwafeigre) in respect of any non-
commercial copying they undertake.

The libraries and archives exceptions of the Acusdhbe amended to permit cultura
institutions to engage in format shifting, as spediin recommendation 10.

Issue 6
The Government seeks your view on whether the Copyright Act should be amended to
include a specific exception for making back-up copi es of copyright material other

than computer programs, and if so, for what materials an d under what conditions.

Section 47 provides a limited right for institutoto make a back-up copy of a
computer program (protected as a literary work)dmgs not permit the copying of
any underlying content included in the work.

While this provision theoretically provides a rigbtback-up collections databases on
a daily basis, there is no legal right to copyuhéderlying copyright ‘content’ (eg,
thumbnail images, some audio and moving image ditgsary and dramatic works)
included in most institutions’ collection databasgs a result, institutions who do
adopt appropriate risk management strategies dimgeip collections databases on a
daily to ensure its accessibility in the case ateyn malfunction or other system
disablement are technically breaching the law.

The Cultural Institutions endorse the Australiagii2il Alliance’s comment on the
limitations of the scope of this provision as mlil at page 8 of their submission to
this review:

‘The Act should allow back-up copies to be maderavtieere is a risk that if a
back-up copy is not made, material may be losth€aextent that the current
Act puts institutions and consumers at risk of bhéag copyright laws simply
by taking precautions against loss of purchasedaguired material
maintained in digital form, it is inconsistent wigchnological advancements
which enable more efficient means of storing warks should be amendéd

In relation to Issue 8, the Cultural Institutioressb also recommended that the library
and archive provisions be amended to permit irngiits to make additional back-up
copies of collection items to allow for efficiemdcost-effective storage and retrieval
of collection itemg?®

Recommendation 6

The Cultural Institutions strongly recommend ttregt $ 47C of the Act be amended|to
clarify that the provision extends to copying andhenunicating all copyright
material included within a computer programs iftsgopying is undertaken for the
for the purposes listed in s 47C(1)(c)(i)-(iii).

16 See recommendation 10.

19



Issue 7

The Government seeks your view on whether the Copyright Act should be amended to
include a statutory licence for private copying, and if so, for what materials and under
what circumstances.

The Cultural Institutions do not have any speaif@wns as whether any right for
individuals to format shift or otherwise engageiivate copying should be provided
through a statutory licence or a general exception.

As outlined in recommendation 5, if any levy isaduced on recording media or
hardware/software to compensate for a private cagpgkception in respect of non-
commercial copying by institutions, the Culturagtitutions strongly consider that
they should be exempt from any such levy for tlzsoas outlined on page 18.

Issue 8

The Government seeks your view on whether the Copyright A ct should be amended to
include other specific exceptions or statutory licence s, and if so, under what
conditions.

The Cultural Institutions take the opportunity po®d by the review to further
expand on the arguments previously put forwareshdependent submissions by
members institutions to the Simplification and DagiAgenda Reviews in respect of
the library and archive provisions.

The Cultural Institutions primarily seek certairyd clarification in relation to this
area of the Act so that they can properly fulféithstatutory and other functions.

Library and archive provisions

How the library and archive provisions prevent institutions from fulfilling their
public interest functions

The Cultural Institutions seek to achieve the wigssible audiences through
display and exhibition of works, client access sm¥ (eg, reading rooms, auditioning
booths, web sites, provision of copies of colletii@ms from client access centres),
visitor services, and public and educational progra

The use of digital technologies to digitise allleotion items for both preservation
and collection management purposes and to disp&setworks, such as via dumb
terminals’, significantly increases the public accessibitifyvorks in the Cultural
Institutions’ collections and enables them to futieir public interest missions in a
timely and cost-effective manner.

7 In this submission the reference to a dumb terminatésmainal which does not permit any form of
electronic communication to other terminals or oalin
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The library and archive exceptions do go some wagntbling Cultural Institutions
to fulfil their public interest mandates. Howevitre uncertainty and specific
limitations on rights granted to institutions undleis part of the Act impedes their
ability to fulfil their functions in respect of:

= preservation and replacement copying
» pest practice collection management and storage
» administration, and

= the provision of broad based public access to cidies (including through
the exhibition and display of copyright material).

Andrew Kenyon and Emily Hudson note that the curliénary and archive copying
exceptions force institutions to seek consentlaresce from copyright owners to
undertake core business activities which are nanrgercial in nature, directly
benefit users of cultural institutions, furthertowdl institutions public interest
missions and do not unduly prejudice the rightsagfyright owners?

The Cultural Institutions’ consider that the libramnd archive exceptions limit their
ability to fulfil their statutory functions becautiee exceptions are:

1. they are highly complex, ambiguous and theredoieertain (eg, lack of a
definition of ‘first copy’ of a film; ‘first recordof a sound recording or
‘administrative purposes’);

2. go some way to enabling Cultural Institutionsitalertake copying for
internal purposes relating to preservation andaaghent but in the main are
outdated and restrictive and do not take into actourrent practices of
Cultural Institution$’ or the dynamic nature of new information technideg
and the increasing public expectation for cultimatitutions to use them;

3. limit preservation copying to only ‘original negial’ (manuscripts, ‘first
copies’ and ‘first records’), thereby threatenihg tongevity of collection
items which although not the original copy may loe only known available

copy,

4. force institutions to adopt inefficient adminétve practices (eg, destruction
requirements for the provision of digital copiestients; and declaration
requirements for both clients and institutions iayading copies of material to
clients under ss 49, 50 and 110B) where there dineat threat to the
copyright owner’s market given the high proportafrunpublished, unique
and older materials held by the Cultural Institn@nd given that copies are
provided on a non-profit basis;

18 Kenyon AT and Hudson Eopyright, Digitisation and Cultural Institutiondhe University of
Melbourne Faculty of Law, Legal Studies Research Pidpel01, 2004 at p 7.

9 For example, preservation copying of all collecii@ms not just ‘original material’ such as
manuscripts, ‘first copies’ and ‘first records’ of audamal material; the need to make back-up/access
copies and to format shift items.
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5. do not allow institutions to make the best useéigital technologies available
to them;

6. incorrectly presume that Cultural Institutiorm @asily obtain the permission
of or a licence from the copyright owner for altigities falling outside of the
scope of the exceptions when in fact for many ctitb@ items copyright
owners are untraceable;

7. favour print-based material over other itemglfsas audiovisual material)
despite Cultural Institutions holding a varietyiteins in their collection8®

I nconsistency between works and subject-matter other then works

The CLRC in the Simplification Report: Part 1 wefehe view that ‘treating works
and subject matter other than works consistentlynet only remove any possible
confusion to users of the Act caused by differéemmdards set for different types of
copyright material but also simplify the structafethe Act and remove any
unnecessary duplicatioft*.

The Cultural Institutions strongly support the CLR@&commendation noting, in

particular, that ‘works’ and ‘subject matter otliean works’ are treated

inconsistently in the following areas:

* There is no general exception to allow libraried archives to copy and
communicate subject-matter other then works foriahtnative purposes despite
this right applying to published works under ss B)/and (3).

*  While ss 49 and 50 provide libraries and archivéh e right to make copies of
published works for users or other institutiongrénare no corresponding
provisions permitting the copying of published sdbjmatter other than works.
Section 110B only permits a ‘first record’ soundarding and ‘first copy’ films
to be copied (including digitising) for researchstudy purposes. However, only
a small proportion of the Cultural Institutions’lleetions are ‘first’ copies.

Recommendation 7:

The library and archive provisions should be amdndecreate consistency for both
works and subject-matter other than works by cadabhg ss48-53 (for works) and
ss110A-110C (subject matter other than works) iéoone sectian

Administrative inefficiencies of declaration requirements

The amount of administration which is requireddgencies to ‘document’ that they
are supplying material under the ‘fair dealing’ yisbons of the Act is a significant
administrative burden both for clients and the @nalk Institutions.

20 For example, AIATSIS, which is primarily a reseaiotitute housing unpublished print material
also has an audiovisual archive and the NGA, althaugart gallery, also holds a significant
documentation collection.

2L Copyright Law Review Committee, Simplification oktlopyright Act 1968 Part 1: Exceptions to
the Exclusive Rights of Copyright Owners, Septenit98, at para 7.21.
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Clients requesting copies of the whole or partro&#icle or the whole or part of a
published work under s 49 must furnish a writteguesst to an institution and sign a
declaration indicating that:

- they require the reproduction for research andyst
- the reproduction will not be used for any othergmse, and

- they have not already been previously suppligti @ireproduction of the
material by an authorised officer of the libraryaochives.

Similar declaration requirements apply to requéstanter-library copying under

s 50. Thus, where a reproduction is made and mgppf the whole or part of a work
held in electronic form or of more than a reasoagidrtion of a hardcopy work
(other than an article) an authorised officer @ library requesting the reproduction
must make a declaration setting out the particudatle request, including the
purposes for which the reproduction was requeshestitutions are then required to
retain the declarations for four years (s 203Aghnonological order according to the
date of the declaration (s 2038).

Given that copies of collection material are ordyng provided on a non profit basis
for non-commercial purposes (research and studgnssl49 and 50) and to replace
material which is lost, stolen or damaged at amratisgitution (under s 50), it is
unduly burdensome for institutions to have to conwith these declaration
requirements.

Originally ss 49 was introduced to mirror the f@éaling provisions. The CLRC in
the Copyright and Contraateport noted that the Spicer Committee in 1959
considered it logical to extend a student’s perioisto make a copy of a work under
the fair dealing provision to that of a librariampying on behalf of a studefit.
However, the declaration requirements of s 49 &agnitly depart from the rights
available to clients to copy material for fair deglpurposes.

The Cultural Institutions appreciate the importaataotifying clients that a copy of
an item is provided under specific provisions @& #ct and that clients must comply
with the Act. However, it is anomalous that Cudiiunstitutions should be forced to
require the public to verify that they will be eggizg in research and study when the
Act in theory provides individuals with the samghti without limitation under the

fair dealing provisions.

Recommendation 8

The declaration requirements for both users arndutisns under ss 49 and 50 should
be reviewed to minimise the administrative burdetiiloraries, archives and their
clients in providing copies of collection matergal a non-profit basis for research and
study purposes.

22 Copyright Law Review Committe€opyright and Contragt2002 at 51
Zibid., at 49.
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I nconsistency between published and unpublished materials

Currently the Act distinguishes between published anpublished works in a way
that favours ‘industry’ archives and libraries @eaisually holding a large volume of
published material) at the expense of ‘collectimgtitutions (such as museums,
archives, galleries and research institutions) tbld large volumes of unpublished,
unique and older material which is highly soughemlby researchers for its historical
and cultural significance.

Even cultural institutions holding predominantlybished works, such as the
National Library of Australia, also hold valuablepublished material and face
similar predicaments in determining the death dateéke creator of a work or the
date of first publication of audiovisual material.

The Cultural Institutions note, in particular, tipatblished and unpublished works are
treated inconsistently in the following areas @& &ct:

»  Sections 49(1) and (2A) limit the right to copy asmmmunicate works for
research or study to published works only.

*  Only published works can copied and supplied tdtsranstitution under s 50 —
thereby excluding inter-institutional supply of stamtial portions of institutions’
collections.

e Only published manuscripts which are not otherwm@mercially available can
be reproduced or communicated for the purposessiteoresearch or study at an
institution or another institution (s 51A(1)(a)).

Given that many manuscripts held by institution @ unpublished, this
exception is useless to most users and institutdrguably, the definition of
manuscript under s 10(1) of the Act (ie, ‘the doemtrembodying the work as
initially prepared by the author’) presupposes thahany cases the manuscript
will be unpublished given that it is the ‘originalf initial copy of an item and
not the final version (eg, there may have beenexent versions to the original
manuscript to a novel).

* The right to copy and communicate works for adniiaté/e purposes applies
only to published works which are not otherwise omercially available. There
is no equivalent provision for unpublished matedi@spite Cultural Institutions
relying heavily on the administrative purpose exicepto undertake a variety of
collection management tasks such as incidentaliogdgr record keeping
purposes (eg, inclusion of thumb-nail images otectibn management
databases); general record-keeping and copyingrialdta insurance
valuations.

*  While ss 51 and 110A do provide Cultural Institngowith a right to copy,
communicate and supply material for research amtlygburposes, this right is
subject to the condition that 50 years must hagsgusince the author’s death
for works (s 51) or since the first publicationtbé film or sound recording
(s110A).
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For many of the Cultural Institutions, determinthg death date of the author or
when a film or sound recording is published israpassible task because the
provenance of many unpublished collection itemsisnown at the time of
acquisition. For example, museums may have addjui@nuscripts or other
unique items from a member of the general publio ¥8hin no way associated
with the creator of the work or may have founditben at a garage sale etc.
Similarly, Commonwealth, State and Territory goveemt archives, such as the
NAA and the AWM holds private papers in governmides protected by
copyright, however, it is often impossible to traleath dates of ordinary citizens
in respect of material created mid last century.

The exclusion of a right to copy and communicateulntished material for internal
administrative purposes without referral to theysait owner unduly prevents
institutions from managing their collections in@nsistent and efficient manner,
particularly given the difficulties cultural ingiions experience in locating copyright
owners for older and unpublished material.

Recommendation 9

The libraries and archives exceptions to copyrighingement should be amended to
ensure that unpublished materials are at leadetiéa a similar manner to the
existing provisions for both published works andl@hed subject-matter other than
works.

Clarification required of copying institutions can undertake to fulfill their public
interest mandates

Currently cultural institutions are permitted todentake some but not all the activities
necessary to fulfil their mandates. Amendmentstageefore required to the libraries
and archives exceptions to clarify that such ingtins can undertake copying
(including format and time-shifting, communicatiand public performance) as
required to fulfil their statutory mandates of meation, storage, administration, and
access

PRESERVATION

All the Cultural Institutions engage in some forfrpeeservation copying.
Preservation copies have been made of approxim2®54y of the NGA'’s collection
and 65% of AIATSIS audiovisual collection (in caagt to 1% of its library
manuscript collection)Given the high incidence of preservation copyingbgne of
the Cultural Institutions, it is imperative thaethhave a legal right to make
preservation copies of all material without refex@ito the copyright owner.

There are currently several provisions that prowateéhe Cultural Institutions to
undertake copying and communication for preseragtiarposes (s 51A(1)(a) and
ss110B(1)(a) & 110C(2)(a)). However, significamiiiations and restrictions on
these rights prevent institutions from fulfillingeir preservation mandates.
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Limitations on preservation and replacement copying:

Restricted to ‘original’ / ‘first copies’ of matei

e Section 51A(1)(a) of the Act only allows originatiastic works and works held
in manuscript form (defined as the document embuglthie work as initially
prepared by the author) to be copied to preseem thgainst loss or
deterioration.

»  Similar provisions apply to ‘first copies’ of filmasnd ‘first records’ of sound
recordings under s 110, however, these terms dréefined.

As these provisions contain undefined terms theycanfusing and their scope is
uncertain. They are also generally outdated asidorea misconception that cultural
institutions hold large volume of ‘original matdsaand that only originals are
preserved.

The limitation on ‘originals’ fails to recogniseahthere may be various
editions/versions of material which, although @ original, have cultural
significance and should be copied.

For example, the Director’s Cut of a film may netthe original version of
the film but provides considerable insight into thaking of the film and
imbues additional meaning to the final version.

Technically, this material could not be copied urslELOB because it is unlikely to
fall within the statutory definition of a ‘first gy’ of a film.

Similarly, the limitation on originals and first ps fails to acknowledge that there
may be other copies of material that are in vanytéd supply. Cultural Institutions
may undertake preservation copying of replicaten(@ unique or original) material.

For example, in terms of film preservation — shelad vinyl discs and
videotape copies of material may need to be preseownto digital form even
though masters may be held elsewhere.

Copying is restricted to the making of only oneyop

The CLRC in its Simplification Report: Part 1, ndtidat it is unclear whether the Act
allows more than one copy of a work or subject-araither than a work to be made
for preservatiorf’ The Cultural Institutions strongly believe thaegervation copying
should not be restricted to the making of only oopy of an item as the technical
processed involved in preserving an item usuatiyire that more than one copy be
created. Continuous or repeat copying of sometiaesand sometimes very fragile
manuscript and other collections can also lea@timgs deterioration of original
works.

24 CLRC 1998, op cit, p 121.
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Right to copy published works only applies to mialerhich is not otherwise
commercially available

There are also limited rights under ss 51A(1)(l @); ss 110B(1)(b) and (c); and
ss 110(2)(b) and (c) to copy published works fptaeement purposes provided that
the material is damaged, lost, stolen or deteorand not otherwise commercially
available. Many of these provisions are undulyriets/ze and illogical. For example,
section 51A(1)(c) is inherently illogical in thadta one-off work is lost or stolen from
an institution it will not otherwise be availabtelie copied or communicated for the
purposes of replacing the copy.

Limited ability to undertake replacement copyingrifhat shift all items

In order to fulfil their functions, Cultural Institions require a right to preserve
material onto a format other than the original l{iding digital formats). This enables
the preservation, replacement and migration ohtagerial which is otherwise
obsolete or vulnerable to media decomposition aemtional loss. Without a
general right to undertake this type of formattaingf, institutions will not be able to
provide access to some of their collection.

For example, analogue and audio systems are ncelorgnufactured and
spare parts are increasingly difficult to obtaindopport obsolete formats
such as umatic tape — digital copying thereforevies the only viable
solution for preservation of analogue content.

Similarly, every 5-10 years audio and video malareeds to be migrated —
JFormat video is now migrated from digital form base it is now impossible
to get equipment and stock to enable it to be playets original form.

However, there is no provision in the Act expresglgwing existing preservation
copies or electronic works to be reproduced infferdint format (either analogue or
digital) as part of the technical processes ofgmasg material (especially
audiovisual material) or should existing formatsdrae obsolete.

This is despite the fact that preservation stratefpr many formats, particularly for
audio-visual formats require Cultural Instituticosproduce multiple copies of
material and in different formats.

For example, the National Library of Australia hembarked on a significant
program of digitisation and digital mass storagesofind recordings from the
Oral History and Folklore collection. This collegti consists of over 37,000
hours of recorded sound, the majority of it unpsiiid material and in many
cases representing unique, original recordingsaaange of analogue and
digital carriers including cassette, reel-to-reape, digital audio tape (DAT)
and CD-R and dating from the 1950s to the presgmiough its sound
preservation program, the National Library has riogly made preservation
duplicates, working duplicates and duplicates feemuaccess (under
appropriate access conditions), and is currentlyhia process format-shifting
its collection of sound recordings into digital ferfor digital mass storage,
preservation and delivery (under appropriate acoemsditions). The format
shift is necessary for preservation purposes, asufacture and maintenance
of professional replay equipment for analogue tapd DAT has been largely
phased out around the world.
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The copying outlined above may technically bred&ehAct if undertaken without
reference to the copyright owner, despite the irgmbrpublic interest served in
preserving unique and significant cultural heritaggerial and ensuring its longevity
for use by future generations.

Format—shifting facilitates access to obsolete fiam

The Cultural Institutions understand that formaftsiy is being considered as part of
Issue 7. However, they believe that format shiftaydibraries and archives must be
addressed separately due to the public interegffieand specialised nature of such
copying by institutions as opposed to the typeooffat shifting undertaken by
individuals.

Given obsolescence of technology, format shiftsiglso necessary to ensure that
material is available in a format which can be usgdesearchers and others wishing
to access materialhe AWM notes that

“Before obsolescence we could supply copies ofimaldilm and sound o
VHS tapes and audio cassettes for access purposis Research Center.
This is fast becoming or longer possible due tdfmms associated with
obsolescent technologies and the space requiredid@r analogue
technology. Similarly, the AWM has received ctibexs of personal
correspondence recorded on obsolescent technolsg@sas 1960s audio
tapes and cassettes and on 5 %" and 3.5 floppydifikthese collections
cannot be transferred to more stable technologdicahats they will soon be
lost forever.”

Format—shifting assists to minimise storage problem

Format shifting via the creation of high densitgitil material is also an effective
solution to the perennial storage problems facedubtyral institutions and provides a
more cost-effective means of copying onto origfioainats where that is still an
option.

For example, the last available analog audio tapest over $44 per hour,

compared to 60c per hour for high resolution digdadio, or 20c per hour

for CD quality.

Savings to be made through an amendment providiega right to format shift all
collection items could be redirected to the acqoisiof more copyright material or
the provision of broad based access to collectiaterral (whether through direct
access, further exhibitions, public programs orcational programs) than
remunerating copyright owners as a consequenatbhblogy becoming obsolete.

Future proofing

A right to format shift would provide an effectimeeans of allowing copyright law to
keep abreast of technological change as thereesjaal need to format-shift digital
technologies due to program and hardware obsolescen
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Recommendation 10:

Sections 51A(1) 110B(1), and 110B(2) should be daetbinto a single provision
that provides a right for archives and librariesapy (including via digitising and
format shifting) and communicate all collectiomite (both analogue and electronic
materials) for:

e storage within a Cultural Institution,

» preservation in an accessible format (ie, a rightarmat shift’ to overcome
format obsolescence, media decompostiod for the purposes tfefreshing”
media,

e  preservation tprevent deterioration or loss (irrespective of whetherriegerial
is a first copy, published or unpublished);

» replacing a damaged, deteriorated, lost or staéen held within a Cultural
Institution’s collection

The above amendments should also permit the makinaltiple copies of collection

items where this is required as part of the tedirmpoocess of preservation.

In order to comply with the ‘three-step’ test anchbt unreasonably prejudice the
legitimate interest of the rights holders, the Quat Institutions agree that the above
amendments should still be subject to a generdldiion that where an item is a
published and the copying or communication is fier purposes of:

. preservation to prevent deterioration or loss; or
. replacing a damaged or lost or stolen item withadrchive’s collection.

An appropriate replacement copy is a copy thatifuifie role of the original
collection item:

For example, despite various copies of a print peiammercially available,
the above amendment would enable a gallery toisigihe original copy of
the print acquired directly from the artist for @@rvation purposes given the
cultural significance of the first copy of an artikdor an institution.

The AWM has also started something similar withesofrthe many thousands
of pages of its manuscript collections for whiclofoitopies are requested
each year. Currently, about 90,000 pages are retggesnnually and now
approximately 25% are being scanned digitally toidwepetitive copying of
at-risk collections.

STORAGE

Current limitations on back-up copying

The Act does not directly permit Cultural Instituis to make additional copies of
collection items (whether for the purposes of bapler to make access copies for
supply to clients to avoid the need to repeateefigrrto original material).

Many items in the collections of the Cultural Ihstions are original material
susceptible to deterioration through repeated ad@gs audio-visual material,
original manuscripts, older artworks and photogsa@md can only be made publicly
available in digital or duplicate form (as a bagkar access copy):
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For example, in relation its audiovisual collectjiohlATSIS makes a digital
preservation copy of anything requested by a ckent then makes a further
access copy for the client. This is based onlamanagement approach since
retrieving the original copy each time would riskndage to the collection.

It is far preferable that Cultural institutions jpermitted to make back-up access
copies of all collection items than have to repéigteefer to original collection items
in processing access requests and risk damagigip@ror fragile material. It is also
more administratively efficient for the purposepobcessing access requests for
duplicate access/back-up copies (especially irtalifprm) to be held onsite given
that the bulk of Cultural Institutions’ collectioase stored offsite.

Recommendation 11:

The Cultural Institutions strongly support a rigiitibraries and archives to make
back-up copies of all collection items (includimgdigital form) to:

- minimise the risk of deterioration to collectitems;

- to enable collection material to be accessed bfipre users; and

- to allow for efficient and cost effective storagfecollection items.

ADMINISTRATION

As noted above there is no general exception penguitultural institutions to copy
and communicate subject-matter other than workadoninistrative purposes despite
this right applying to published works under ss B)/and (3).

Most of the Cultural Institutions rely heavily dmetadministrative purposes exception
for core business activities which are essentigthécefficient operation of the
institution, including:

- incidental copying for record keeping purposes {eclusion of thumb-nail
images on collection management databases; anihgofoy general record-
keeping); and

- copying for insurance valuations.

Many of the institutions also rely on the admirasitre purposes exception to copy
material for exhibitions (eg, to make a facsimégnoduction of a collection item).
Some institutions, such as the NGA, even rely dilgg2) and (3) to reproduce
images in publications (egytonviewmagazine articles). The NGA also sends
‘preview’ low resolution images to other institut®for the purposes of assessing
material for inward and outward loans related t@=hibition.

It may be the case that some Cultural Institutiomsd rely on s 183 (providing a
general right for the Crown to copy and otherwise copyright material for the
services of the government) in lieu of the admiaiste purposes exception for
published works. However, the Cultural Institusaio not feel this is a valid option
as the scope of s183 is very unclear and baseegahddvice obtained to date, many
institutions are unlikely to be considered the Canmealth for the purposes of the
Copyright Act.

Section 183 is also a poor alternative to a ckglikdministrative purposes exception
as it requires copyright owners to be remuneratedges which are primarily non-
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commercial in nature and of no economic detrimertopyright owners but are vital
to enabling Cultural Institutions to fulfil theiuplic interest functions.

Unlike mainstream government agencies who may pojyished material for
research purposes related to preparing advicesepodts, the Cultural Institutions
are in a unique position amongst government udezspyright material in that most
of their copying is ‘incidental’ (eg, creating thbrmail images of all collection items
for internal communication on a collections dat@sas

The incidental and non-commercial nature of thigetpf copying would not prejudice
the legitimate interests of the copyright owneitasuld not normally be envisaged
as a use falling within the copyright owner’s mari&milarly, unlike mainstream
agencies, institutions have the difficult task dimanistering hundreds of thousands of
collection items, many protected by copyright. Bwéto remunerate copyright
owners for all incidental copying would significgntompromise the ability of
Cultural Institutions to finance their operations.

Recommendation 12:

The administrative purposes exceptions in the fjbasmd archives provisions should
be clarified to permit libraries and archives t@g@nd communicate all collection
material (not just published works) to ensure aaturecords of collection items are
maintained; to permit internal and intra-archiv@éiry communication of collection
items or other relevant material regarding a ctitbecitem; and to enable institutions
to undertake core-business activities.

EXHIBITION / PUBLIC DISPLAY OF MATERIALS

As outlined above, many of the Cultural Institusaely on the administrative
purposes exception to make facsimile reproductorregher copies of works for the
purpose of exhibition / public display to prevem trisk of damage or deterioration to
collection material (particularly old or fragile tegials). Facsimile reproductions are
often made by institutions at the request of domaoid copyright owners who are
concerned to protect the value of their persondliatellectual property (particularly
if the exhibition is to travel between various vesy

The Cultural Institutions therefore strongly suggbe inclusion of a right to make
facsimile reproductions, or to otherwise copy, caminoate or publicly perform
material in replicate form for the purposes of éiion. Such a right would protect
the interests of both the copyright owner in ensyithe longevity of the work while
allowing for broad-based public access to collectiems.

In its Simplification Report: Part 1, the CLRfiade a similar recommendation but
limited its proposal to a right to copy unpublisiredterial only. While theoretically
consistent with the above recommendation, the CsR€ommendation should be
extended to apply to all works and other subjedtengiven that many published as
well as unpublished materials may be too old agifeato be displayed and require
copying into a replicate form.
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The Cultural Institutions also seek a right to ogjuce, communicate, and public
perform copyright material for non-commercial pusps relating to promoting a not-
for-profit exhibition given the strong public ine=t served by broad-based promotion
of exhibitions, public and educational programs.

It is also anomalous that copying display matddathe purposes of promoting not-
for-profit exhibition requires the permission oétbopyright owner where as the
actual display of the copyright material does mobive a copyright use:

For example, the AWM has been prevented from cgmyhection items used
in not-for-profit exhibitions (including the POWairelling exhibition ‘Stolen
Years’ or the more recent ‘Dawn of a Legend’ exiobi) in promotional
material, exhibition catalogues and guides.

On another occasion, letters written at Gallipoji Beorge D. Mitchell and
used in an exhibition on the campaign were unableet used in promotional
material or supplied to newspapers who also waibeagse them in features
on the 90th Anniversary of the campaign.

In order to ensure that an adequate balance isaada between copyright owner
and user interests, the Cultural Institutions aginaésuch a right should be limited to
not-for-profit or non-commercial exhibitions andbsiid not be able to be relied on
where a replicate copy in an appropriate formath&rwise commercially available
within a reasonable time.

Recommendation 13:

The Act should be amended to permit libraries aotiges be provided with a right
to make facsimile reproductions, or to otherwispyc@ommunicate or publicly
perform in replicate form both works and subjecttereother than works for display
in not-for-profit exhibitions, or for the purposes of non-commerpraimotion of
exhibitions.

The Act should specify that such a right not apphere a replicate copy in an
appropriate format is otherwise commercially avaéawithin a reasonable time.

ACCESS

Physical restrictions on the size and availabditgxhibition and public access spaces
in Cultural Institutions (eg, reading rooms anditiading booths) means that most
institutions can only provide broad-based acces®tmore than 1% of its collection

at any one time.

However, over the past 5-10 years, governments aetiweely encouraged cultural
institutions to move beyond their traditional rakerepositories of cultural heritage to
that of facilitating access to culture and inforioaf particularly via digital means,
and to constituents residing in rural and regigkadtralia.

32



To fulfil their remits, the Cultural Institutionérefore seek amendment to the Act to
allow them to digitise and make all collection miatle(whether published or
unpublished works) available on-line within theisiitution without remuneration or
reference to the copyright owner. The Culturalitobns also seek a limited right

to provide online access to only parts of the ctilbe where the material is non-
commercially viable communicated in low resolut@rsimilar form.

Many of these rights are already provided by s8AR(51A(3), 110B(2A), 110(2B).
However, their coverage is inconsistent and thegtxans are subject to considerable
limitations and restrictions which reduce theirfuseess for institutions (eg,
declarations must be made, copies must be notatkdray electronic copies
communicated must be destroyed etc).

Legislative limitations on creating digital collams and providing digital access to
collections

Section 110B only permits a ‘first record’ soundarding and ‘first copy’ films to be
copied (including digitising) for research or styalyrposes. These copies cannot be
communicated within an institution for public acedsit can be communicated to
another library or archive for research or studgl(iding a right under s110(2B) for
the other institution to display the copy of thdlection item on-line within its
premises).

The Cultural Institutions note that it is anomal®hat an institution can
communicate sound recordings and films to otheitut®ns for research or
study carried out there while they can only prowiuer clients engaging in
research or study with analogue copies. These saylenormally have to be
retrieved from offsite storage — causing considerdklays for clients and
additional administration.

»  Cultural Institutions are prevented from reusingcaionic material made for
administrative, preservation or replacement purptsesupply to clients for
research or study purposes, forcing institutionepeatedly access original
works for the purposes of providing electronic espio clients.

* The requirement to destroy electronic copies madessearch and study
purposes under ss 49 and 50 also effectively remthesadvantages that digital
works provide by requiring institutions to repedyesccess and handle original
works. This may therefore inadvertently contribici¢he deterioration of original
material and waste considerable time and resogjieea that most collection
material is stored remotely.

Most Cultural Institutions, other than AIATSIS, sayed for this submission
indicated that they do not comply with the desinrctequirement of ss 49 and
50 due to the considerable administrative costsizefticiencies this involve$:

For example, the NGA notes that a consequencengplcance with the
destruction requirements of ss 49 and 50 acceBagide, damaged, rare or very

% Results of the survey are at Appendix B
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large objects sometimes has to be stopped as curisadling of the original
collection items increases the risk of it being dged. In terms of replacing the
photograph after destroying it, the NGA would havallow for at a minimum 2
weeks notice for movement of works of art arouedothilding or from the off-
site storage facility; sometimes wait for a consgion inspection, cleaning and
treatment (further movement); then photograph, pss¢ scan, edit, proof and
approve proof before the image can be releasedd@at under ss 49 and 50.
All up each access request could take around I¥ibbths to process.

As highlighted in the Simplification Review: Partadny benefits of the declarations
requirements under ss 49, 50, 51A and 110B of @tddk deterring copyright
infringement outweigh the administrative costs asged with complying with the
system (for both institutions and copyright ownensyl divert resources away from
more useful expenditure such as the acquisitiareaf copyright materiaf®

The right of first digitisation — further limits ¢hprovision of public access to
collections

One of the underlying policy rationales of the RagiAgenda Act 2000 was to ensure
that ‘[a]s far as possible, the exceptions repdiche balance struck between the rights
of copyright owners and users that has applietiérprint environment! However,
due to the right of first digitisation, the fairalang and library and archive exceptions
are narrowed in circumstances where the Cultusditiiiions seek to convert
copyright material from print to digital formatsdato communicate this material for
the purpose of providing broad-based access to¢hééctions.

The above limitations are oppressive and inefficaard merely provide copyright
owners with a right to seek payment in circumstarnekere no payment is required in
the analogue environment.

Onsite access via ‘dumb terminals’

While technologies, such as dumb terminals, asgivelly small in size, their use can
allow access to numerous works and provide aniefiieneans of providing access to
collection items which would otherwise be inacdalesdue to limited storage space,
format obsolescence or because the items aredgibeftto display.

The Cultural Institutions consider that it is inbetly contradictory that hard copy /
print-based works can be viewed by the public &irtbriginal form in an exhibition
space without permission or remuneration to the/ight owner whereas this
material cannot be reproduced and communicateditor® terminal for the purposes
of onsite viewing/browsing without referral to tbepyright owner®

The Cultural Institutions consider that an amendrpenmitting institutions to
digitise all collection material (not just materadquired in electronic form) for the

% CLRC:1998, op cit at 106.

%" Revised Explanatory Memorandum to the Digital AgeBille2000, para 94.

28 yith the exception of an original artistic workHieh has been lost or deteriorated since the
preservation copy was made or the original is tooalmhstto be displayed) — such a work may be
communicated on a dumb terminal for the purposes pfajigs 51A(3A) and (3B)).
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purposes of making it accessible onsite to theipustiaff and volunteers via ‘dumb’
terminal$® would not unreasonably prejudice the interesthefcopyright owner. It

is their experience that copyright owners are ugymd¢ased to have their works
displayed using digital technologies because itgases public exposure to their work
and in many cases stimulates sales.

Furthermore, institutions who have relied on dusetminals to date, such as the
NGA, have found that most copyright owners havevigied them with a right to copy
and communicate their copyright material withouhomeration. However, due to the
need to pay licence fees for images controlled ISCOPY, the NGA has only been
able to afford to place 100 images on dumb terrainal

Without a right to engage digitise and communicasterial onsite on an
unremunerated basis, the NGA notes that it willbeable to afford to embrace the
benefits of technology in order to extend acceststoollection:

While the permission to publish some images omtsgceens (dumb
terminals) within the NGA was provided without aeguest for remuneration
by copyright owners, the NGA has a multimedia lbeewith the collecting
society VISCOPY for which we pay $5.30 per imagéhfouse of their
member artists.

The figure of $5.30 per image also applies to 8®OPY artists whose
works is featured on the NGA’s website. Potentidglihe NGA were to put
the same VISCOPY artist’'s works which are curreotlythe website but not
on the touch-screens the NGA would be paying #R06p.a. for just the
touch-screens and the additional $7,064.90 p.atHersame images on the
website. A total licence fee of $14,129.80 per amnu

However, to fulfill our strategic goal of ‘providinand promoting access to
the national collectiori’ the NGA would be unable to add more to this lefel
ongoing access and therefore unlikely to ultimabadyable to provide access
to its entire collection on-line. Potentially atnainimum (and depending on
how many more artists join VISCOPY) the NGA coelébbking at paying
approx. $63,207.80 p.a. in licence fees for justwhebsite (a quick search of
only a few major VISCOPY artists indicates thas thould amount to 11,926
works at $5.30 each) and another $63,207.80 prahiosame images on the
touch-screens for onsite use only. Total licenes fmuld amount to a
minimum of $126,415.60 p.a. — a completely unaffiolelamount in today’s
limited funding climate.

Provision of access to some collection materiattal and regional Australia

It is the ultimate aim of the Cultural Institutiotssbe able to communicate collection
material beyond their premises without referral@nuneration to the copyright
owner in order to provide broad-based access teatmns to rural and regional
Australia. The Cultural Institutions recognise tdoacern that control and

#the Cultural Institutions require that this term ledimkd in a technologically neutral way to over
both touch screens and other technologies capablepying collection items (whether existing now
or yet to be invented).

%0 NGA, Strategic Goal 5, see Appendix C
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enforcement of copyright is difficult when accessraterial is not confined to a
physical space.

Therefore, rather than seek a general right to @mglycommunicatell collection
material online, the Cultural Institutions belieb@t copyright owner’s markets are
not interfered with through the provision of onliaecess to copyright material which
is not otherwise commercially available or commaigiviable and provided that the
copy is in low resolution or similar form. To dategst institutions have only
provided online access to collection material i lesolution format (eg, thumb-nail
images) to ensure that any attempt to copy thignatresults in poor quality
reproductions which are not commercially viable.

Similarly, letters, Australian and foreign Governrheeports, and reports from
private organisations are examples of works thataso cultural value but are not
commercially viable. These materials should be &bbe made available online in
low resolution form, particularly given that the RC noted recently that there is an
‘identifiable public interest in ensuring accesgavernment copyright material:

The Act also prevents public institutions from psbing ‘samples’ of copyright
material in their collections by making them avilaiéaon the internet as low
resolution thumbnail copies of images. These ‘sasignable users to browse and
preview collection materials, and thereby provideess to clients who would not
otherwise attend an institution because of geogecaptistance, disability or other
circumstance. Online publication of samples alsatly increase visitor numbers to
cultural institutions:

For example, in 2004-05, over 2.4 million peopledithe AWM’s website (for
an average visit of 17 minutes) to access researaterial, collection
information and historical information about Audliemn military and social
history. This growing level of public access issiderable given that the
AWM receives 900 000 onsite visitors per year tolfeara.

The Cultural Institutions endorse the Australiagi2il Alliance’s comment as to the
merits of a non-remunerable exception allowingiingons to provide online access
to non-commercially viable copies in the form ofrges of copyright materiaf:

“The making of sample copies, either to facilitatzess or preview material
prior to purchase, should be included as a non-neenable exception to
copyright infringement. An example prevalent in ynamltural institutions is
the production of low resolution thumbnail copidésnsages. Such copies,
while having no value in any commercial marketthe work, greatly enhance
access to works for preview or sampling purposes.

Samples provide an efficient and limited form afess to a much broader
range of an institutions collection than would athise be possible. The
growing amount of cultural information that institons collect over time
make copies such as thumbnails a logical optiores$olve issues of storage

3L CLRC, Crown Copyright, April 2005, at xxiv-xxvi.
%2 Outlined at page 9 of their submission to this review
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and access, while at the same time, not interfeniitly any market for the
commercial exploitation of the wdrk

In many cases, such a right would also assistgigblders as previewing of works
encourages purchases of commercial copies atradkatie.

It is important to note that in the US the usehoimbnail images in a web search
engine has been held to be fairises well as the use of copyright material in the
‘public interest’ where there is no negative effectthe market/value of the copyright
material®> While not binding on Australian Courts, theseisiens demonstrate a
recognition that copyright owners’ interests aremexessarily prejudiced by the
provision of online access to copyright materiakvehthe material is not otherwise
commercially available or is provided in a non-coenaially viable format (eg, as

low resolution).

Recommendation 14

The Cultural Institutions strongly support amendtrterthe library and archives
exceptions to:

- allow electronic copies made for administratipesservation or replacement
purposes to be retained by an institution for thepses of supplying copies in
response to client access requests under theylibrat archives exception or faif
dealing and fair use exceptions.

- provide a right for institutions to digitise albllection material (not just materia
acquired in electronic form) and to reproduce, camitate and publicly perforn
copyright material for the purposes of making tessible onsite to the public,
staff and volunteers via ‘dumb’ terminafs.

- Allow libraries and archives to provide onling{énternet) access to parts of
their collection where the material is not otheevi®@mmercially available or
commercially viable and provided that it is comnuatéd in low resolution or
similar form.

=

Orphaned Works

Orphaned works are those works whose authors alecaiable or not identifiable.
There is currently no provision in the Act pernmigtiorphaned works to be copied or
communicated despite the copyright owners beingnawk or untraceable.

Orphaned works are particularly problematic for @dtural Institutions given that
most of them hold older, unpublished, and onetefhs in their collections and
‘everyday’ items without details as to copyrightr@wship or the provenance of the
item. Many of these items have little or no comeradrvalue but are still protected by
copyright because of the low level of originaligquired for subsistence of copyright

¥t is important to note here that thumbnails arebaetitely provided in a low resolution format by
institutions so that any attempt to copy these resulternbad quality images being produced.
*Kelly v Arriba-Soft 03 CDOS 58888 [9Cir 2003)

% Time Inc v Bernard Geis Associat@93 F Supp 130 (SDNY 1968)

38 the Cultural Institutions require that this term bérde in a technologically neutral way to over
both touch screens and other technologies capablepaying collection items (whether existing now
or yet to be invented).
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in Australia. Inability to copy orphaned workspiarticularly illogical when the
material is not commercially viable.

For example, the NAA notes that a a letter writiethe government in 1917
seeking information about a relative in the FirdEAvho has been reported
missing, is an unpublished work still in copyrigh2005. With no
information other than the address of the authot 917 is it impossible to
trace descendants of the author of the letter wightibe the current
copyright owners’

Orphaned works can also arise because institutifias acquire material where
copyright ownership is unknown and where the makésiof particular historical
significance. Where copyright information is supg| often ownership details
become out of date if the copyright is sold ordieed or if the company or other
entity owning the copyright becomes defunct. Faregle, verifying the copyright
status of underlying rights holders for older awioal material can be particularly

difficult if the production company, and associatedords, no longer exist

Without a provision in the Act permitting institatis to copy or communicate
orphaned works, Cultural Institutions are force@éxpend a significant amount of
resources in locating owners beyond what shoulsoregbly be expected, or
alternatively, refrain from using such materiabgkther. Some Cultural Institutions,
after undertaking an exhaustive search for the wgptyowner will then use the
material for non-commercial purposes based on sesament of that the risk of a
copyright infringement action arising is low. Howee, other institutions will refrain
altogether from copying the material or from pranglcopies to clients who cannot
otherwise rely on one of the exceptions to copyrigfiingement.

Many orphaned works consist of older material whighy be in a fragile condition
and require reproduction in facsimile form for déspin exhibitions, onsite display on
dumb terminals or the internet. Therefore, with@lggal right to use such works
where the copyright owner is unlocatable or untaate Cultural Institutions cannot
provide public access to a considerable amouritedf tollections which essentially
become ‘locked-up’. This also frustrates the depeient of a richer pool of public
domain material which would be available for usetmy creative industries.
Kimberlee Weatherwell notes that the overall resfithe continued copyright
protection for orphaned works is that the copyrigiance is not achieved:

“In general, copyright increases public access wrks by giving authors
incentives to create and incentives to make wovksdable. But protecting
orphan works gives no incentive for more creatioexploitation of the work.
By definition, these works are not valuable to¢bpyright owner. But
copyright stands in the way of the copyright gdahaoreasing public access
to copyright works, because the necessary pernmsg$ar use cannot be
obtained at a reasonable ct3f

" This example is included in the National Archived\abtralia’s submission to this review (Issue 8).
¥ Kimberlee Weatherall, Faculty of Law, The Univeysif Melbourne, Associate Director
(Law)Intellectual Property Research Institute of Aalét; Background Paper to Oral Presentation,
SNAPSHOT 3, 22 May 2005) at para 3.3.1
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The Cultural Institutions recommend that the cogyand communication of

orphaned works be exempted from copyright infringetnSuch an exception must

be balanced against the interests of copyright osvaed only apply to:

* non-commercial uses of a work

» provided that the user has satisfied the obligatdmave made ‘reasonable
efforts’ to locate the copyright owner (ie, madeasonable inquiries’). Industry
practice should form the basis of any ‘reasonafitets’ test>°

The Cultural Institutions also endorse the ADA’srcoents on alternative options for
dealing with the problem of orphaned works (outlirze pp 9-11 of the ADA
submission to this review), including that:

“... any system attempting to administer trust mofoesll orphaned works
will necessarily be complex, time consuming, aneéasonably burdensome.

Any scheme which deems unidentifiable rights helttebe members of
collecting societies is equally unacceptable. & Government does find on
balance that royalties in relation to orphaned werkust be held on trust for
a particular period of time, such monies must keneed to institutions at the
end of that period. Royalties owed to a specifibts holder, should not
confer a windfall benefit on collecting societieghe detriment of public
institutions.....

The ADA/ALCC would oppose:

* Any prescribed notice period prior to the intengdblication of a work
as required under s 52 of the AttA prescribed time-frame of notice
would be unduly restrictive and inconsistent witktitutional practices
which require clearances within very limited tinmarhes for purposes
such as exhibitions.

* Any requirement such as exists with unpublishedksvpursuant to section
51A currently, that copying is permitted only aff€ryears post death of
the author. Where a work is not commercially viablgy such limitation
does not assist rights-holders, but merely operaidsnder public
institutions.

* Introduction of a Canadian style model. The ADA/RL€fer to the
CLRC Simplification Report Part 2 which found tha introduction of a
similar scheme in Australia would require a highdeof administrative
resources and that the costs were likely to outivéig benefits.

* Introduction of a Scandinavian style model whickrds collecting
societies to represent all rights holders for thegose of a licensing
scheme, with the onus being on the unidentifialets holder to notify
the collecting society if they do not want to beegmresented.”

%9 See results table from the survey of copyright prestiy Cultural Institutions (Appendix B:
Question 10) for an overview of the standard adnatise practices cultural institutions follow to
locate copyright owners of orphaned works.

“0'Section 52 of the Act provides for publication dfale or part of unpublished works held in libraries

and archives, where the identity of the copyrighiher is unknown and the author has been dead for 50
years
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Recommendation 15

The Act should be amended to allow orphaned warksetcopied and communicated
for non-commercial purposes provided that the hasrmade ‘reasonable efforts’ td
locate the copyright owner. Industry practice stddarm the basis of any
‘reasonable efforts’ test.

Copyright and Contract

The Cultural Institutions endorse the ADA’s reconmai&tion that in accordance with
the recommendations of the CLRC’s Copyright andt@an Repoft’, theCopyright
Act 1968must make it clear that contractual provisiongpuing to exclude or
modify any of the exceptions to infringement preddor in the Act are
unenforceablé?

Otherwise, a balance between copyright owners aatsyas provided through fair
dealing and the library and archive exceptiongnocabe achieved in the Act if the
exceptions can be easily excluded by contract.

The Cultural Institutions endorse the ADA’s supdortthe CLRC’s recommendation
that the Government work actively to promote apnmational solution to deal with
situations where private international law prineglimit the application of Australian
legal remedi€.

Recommendation 16
That the Government implement the CLRC’s recommgowis: that

- the Copyright Act be amended to provide thahgreement, or a provision of an
agreement, that excludes or modifies, or has teetsdf excluding or modifying, the
operation of ss. 40, 41, 42, 43A, 48A, 50, 51, 51828A, 52, 103A, 103B, 103C,
104, 110A, 110B, 11A, has no effect.

- it work actively to promote an international idn to private international law
issues relating to agreements the subject of #iesence.

1 Copyright Law Review Committe€opyright and Contrac2002
42 pustralian Digital Alliance, op cit, at 24.
3 This issue is discussed in detail in the Report 4t1199
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Appendix A

CICI member institutions endorsing this submission

= Australian Digital Alliance (ADA)

= Australian War Memorial (AWM)

= National Gallery of Australia (NGA)
= National Archives of Australia (NAA)

= Australian Institute of Aboriginal and Torres Striglander Studies
(AIATSIS) Library

= Australian Libraries Copyright Committee (ALC¢endorse the
recommendations made in relation to the library amthive exceptions
(recommendations 7 to 15).

“ The ALCC is a cross-sectoral committee with represimts from the following organisations:
- Australian Library and Information Association

- Council of Australian State Libraries

- Australian Government Libraries Information Network

- Council of Australian University Librarians

- National Library of Australia
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Appendix B

Results of survey of CICI members of copyright issess relevant to

cultural institutions

All CICI members were surveyed for the purposegreparing this submission (questions are
listed at the end of the table).

Three out of the ten member institutions responeded,responses to issues most relevant to
this submission are below.

National Archives of
Australia

National Gallery of Australia

Australian Institute of A boriginal
and Torres Strait Islander Studies

(AIATSIS)

Question 1:
Nature of
the collection

Collection comprises ove
300 shelf kilometres of
records (mainly literary
works)

Bulk unpublished
(only 5-10% published)

Mainly Crown copyright
material but 8-party
copyright in private
correspondence found in
government records.

I Main collection— artistic works

Research / library collection

- official corro

- archival material inherited from
artists

- 1000 old audio cassettes of
lectures and interviews

Library (14% of the library
collection is unpublished works,
mostly in the manuscript
collection):

-10 000 manuscripts

- over 3,500 items in The Australian
Languages Collection (brings
together printed material written in
Australian Indigenous languages).
-2000 rare books

-approx 60 000 pamphlets, books,
serials, rare pamphlets and serials,
newspaper collections, ephemera,
kits and microform

Audiovisual Archives (95% is
unpublished, especially field
recordings and ethnographic films)
-over 600,000 photographic images
and other pictorial materials,
including artworks and tracings of
rock art and also a number of
artefacts

- approximately 30,000 hours of
recorded sound over 3 million feet of
film footage

- around 15,000 hours of film
soundtrack

- approximately 5,000 hours of videlo

Questions
3&4 — How
the institution
relies on the
administrative
purposes
exception for
works.

Don't rely on this
exception

Rely on administrative purposes
exception for works for:

- ‘Artonview’ magazine articles,
distribution of images through
public relations departmerior fair
dealing uses to review and critiq
exhibitions, include in catalogues
-copying and supplying low res
images to other venues to consid
borrowing the show.

- copying and supplying low re

le incidental copying for record

er

Rely on administrative purposes
exception for works for:

- facsimile reproduction for purposes
of communicating about a proposed
exhibition.

keeping purposes.

43



images to potential lenders for
selecting works for their
exhibition.

- copying material for the purpose
of inclusion in an exhibition (eg,
making a facsimile reproduction)
- incidental copying for record
keeping purposes

- copying material for insurance
valuations

n

Question 5—
what % of
client requests
are for a fair

Fair dealing: over 90% of
our clients require access
to our collection for
research or study. Maybe

Roughly 20%, with requests
coming through the public
relations and curatorial sections

As a research institute the client ba
is mainly academics — over 90% of
our Library access requests are for
fair dealing use, and the number of

dealing use? | 8% require copies of enquiries in 2003-4 were
material for publication approximately 2400 (2160 for fair
purposes, and most of the dealing use).
publications are non-
commercial (ie academig
journals).
Questions
7&8 —extent | pon't destroy copies Don't destroy copies because thg The AIATSIS Library has only
to Vt\_’:“':%h requirement is administratively | recently begun supplying copies of
institution

complies with
requirement to
destroy
electronic
copies of
material
supplied for
research and
study.

inefficient (given that similar item
are requested on an ongoing bas|
and costly (material has to be
accessed from offsite storage).

5 published collection material

Dlectronically. It receives around 5
requests for electronic supply of
material per month. Copies are
destroyed one week after supplying
the material (allowing sufficient time
to confirm that the client received it
and this takes about 20 minutes pe
month

Questions 10-
% of collection
preserved

Only a very small
proportion of the NAA's
collection has
preservation copies ( less
than 1%)

Close to 25% and growing daily

In the_library less than 1% of our
collection has had preservation
copies made.

In the audiovisual archiveabout
65% of the collection has had
analogue preservation copies made
and 5% has had digital preservatio
copies made.

Resources have just been allocateq
for a three year focused digitisation
project.

Questions 10 -
administrative
efforts
undertaken to
trace copyright
owners,
especially for
orphaned
works.

If the NAA intends to
publish non-
Commonwealth copyrigh
material in one of its
publications we try to
identify a current
copyright owner using
resources such as on-ling
telephone books: this
depends on the nature of
the work. We may wish tg
publish a letter from a
private individual written
in 1915 and held on

Start with old Gallery files,
Curator’s records, call other
institutions who own that artist’'s
works, websearch, white pages f
relatives and often probate
searches for the last will and
testament for an artist. We

» document them fully and also run
the disclaimer in books where we
have been unable to find the
owner.

Fairly extensive steps are taken in
locating known copyright owners —
first using in-house resources such
brour contacts database, a collection
search (for more recent materials
deposited by the person), file regist
search, staff of the institute; then
wider searches on the internet, in
other collecting societies, at
universities, on the white pages
online and the electoral roll.

In general there would be about 2-5

1Y

r

A

N

as

ry

enquiries made with AIATSIS stz
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in 1915 and held on a
government file but still
unpublished. Most of the
private copyright works in
the Archives are of this
nature, they are not
original creative works by
professional artists,

composers, musicians etg.

and colleagues/former
colleagues/former employers of the
copyright owner (usually an
academic in our case) as well as the
searching.

Estimate the average amount of time
spent would be 2-3 full days (broken
up over a period) for locating one
owner.

n

Question 11 — | Generally, if copyright Yes, with disclaimers but generallyln cases where the copyright owne
if copyright owners are unlocatable, | not for commercial uses. are unlocatable, the Library will take
owners we will use the material. a risk management approach for
unlocatable do| We include a notice with general client services, weighing ug
institutions every publication that the nature of the request (i.e. for
continue to use efforts have been made t return to an Indigenous community
the work identify copyright owners or for a researcher’s private study),
and inviting anyone who the intended use of the material, the
thinks they have efforts taken to locate copyright
copyright to contact the owner, our knowledge of the
Archives. copyright owner’s general attitude tp
access being given, the amount of
material requested.
For online exhibition, though, we arg
very strict about locating the
copyright owner andnly copyright
cleared or[preferably] public
domain/Institute owned material
can be used.
Question 12 — | None None To our knowledge there have been
whether any no copyright infringement actions or
copyright complaints against us, and any
infringement complaints we may receive are more
actions in to do with Indigenous Communal

relation to use
of orphaned or
unpublished
material.

=

Moral Rights than copyright. Itis fg
this reason that our audiovisual
archives take a cautious approach
and do not place any material onling
at all, and the library place mainly
academic resources with little
Indigenous cultural material online,
and any cultural material is cleared
with the community first. We do not
participate in Music or Picture
Australia for the same reasons.
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CICI SUBMISSION ON THE FAIR USE REVIEW — SURVEY
ON COPYRIGHT ISSUES RELVEVANT TO CULTURAL INSTITUTU IONS

General Information

1. Please provide details on the size of your cbotle and if possible, a statistical
break-down of the nature of collection items:
- published material,
- unpublished - list examples of unpublished mateni your collection

(eq, private correspondence held in govt. filespéanovies etc), and
- artistic works, AV, sound etc.

2.  Specify the sections of your institutions gowegriegislation mandating the
intuitions requirement to preserve, manage, andigecaccess.

Administrative Purpose Exception

3.  How do you currently rely on the “administrativerpases” exception for
“works”™?

4.  What purposes do you think it extends to:

- copying material for the purposes of inclusiommexhibition (eg, making a
facsimile reproduction)?

- incidental copying for record keeping purposes (eclusion of thumb-nail
images on collection management databases; oragereord-keeping
obligations)?

- copying material for insurance valuations?

Fair Dealing

5.  What percentages of your client access reqaestfor fair dealing use?

Research or Study Under the Library and Archive Exeptions

6. What is the compliance costs for your orgarsategarding the requirement to
destroy electronic copies of collection materialsvded to clients under s 49?

7.  Does the requirement under s 49 to destroydpg made for research or study
prevent you providing access to collection itemsapse the constant handling
[referral to the original collection items increasile risk of damage?

8.  What is the impact of complying with the comna&lravailability test

/declaration requirement (applying where a clieofuests more than a
reasonable portion of a published work) from yaatitution? Should the onus

46



be on the client, rather than the institution, éaldre that a work isn’'t otherwise
commercially available?

Preservation Copies

9.

What percentage of your collection material hgwe made preservation copies

of?

Orphaned Works

10.

11.

12.

13.

14.

What steps does your institution take to locafgyright owners?

If copyright owners are unlocatable, does yostitution still use copyright
material?

What is the number of copyright infringemeniats/complaints against your
institution in relation to your use of orphanecdbtd unpublished works?

What is your agency’s annual expenditure aanking fees/copyright
clearances / or budget allocation for clearances?

If the Government does introduce a statutomgste for unlocatable owners:
what are your views on whether your institution Vdolobave the capacity to pay
licence fees or comply with the administration lué scheme?

Online Access

15.

16.

What percentage of the material supplied frooryrganisation to the Music
Australia / Picture Australia projects required yoght clearances (i.e, did you
rely mainly on public domain material)?

What measures does your institution implemeptrotect copyright owner’s

interests when providing material online withoupgoght clearance (ie., do
you only ever provide low-res copies / digital watarks, streaming).
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Appendix C

Statutory mandates / strategic goals of the Culturanstitutions
National Gallery of Australia

Strategic Goals

KEY RESULT AREA 1: COLLECTION DEVELOPMENT
Goal 1 - Acquire premium works of art
Goal 2 - Strengthen and refine the national cabect

KEY RESULT AREA 2: COLLECTION MANAGEMENT
Goal 3 - Maintain and protect the national colleati

KEY RESULT AREA 3: ACCESS TO & PROMOTION OF WORKSFART
Goal 4 - Deliver outstanding displays and exhiloisio
Goal 5 - Provide and promote access to the natmikction

KEY RESULT AREA 4: PEOPLE & RESOURCE MANAGEMENT
Goal 6 - Sustain an encouraging and productiverenrient for all staff
Goal 7 - Refurbish and enhance the gallery's mgl@nd precinct

National Archives of Australia
ARCHIVES ACT 1983
Section 5= Establishment and functions of National Archives ofAustralia

Q) There shall be, within the Department, an oizgtion by the name of the
National Archives of Australia.

(2) The functions of the National Archives of Anadia are, subject to this Act:

(@) to ensure the conservation and preservatidimeoéxisting and future
archival resources of the Commonwealth;

(b) to encourage and foster the preservationl aitlér archival resources
relating to Australia;

(c) to promote, by providing advice and other stssice to
Commonwealth institutions, the keeping of curreatrthonwealth
records in an efficient and economical manner areimanner that
will facilitate their use as part of the archivasources of the
Commonwealth;
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3)

(d)

(e)

(f)

(9)

(h)
@)

(k)

()

(m)

to ascertain the material that constitutesatichival resources of the
Commonwealth;

to have the custody and management of Commadtiareaords, other
than current Commonwealth records, that:

(i) are part of the archival resources of the Comwealth;

(ii) ought to be examined to ascertain whether greypart of those
archival resources; or

(iii) although they are not part of those archiredources, are required
to be permanently or temporarily preserved;

to seek to obtain, and to have the custodyraadagement of, material
(including Commonwealth records) not in the custotig
Commonwealth institution, that forms part of thehaval resources of
the Commonwealth and, in the opinion of the Dire@eneral, ought
to be in the custody of the Archives;

with the approval of the Minister, to acceptidave the custody and
management of material that, though not part ofticéival resources
of the Commonwealth, forms part of archival reseanelating to
Australia and, in the opinion of the Minister, otigh be in the custody
of the Archives in order to ensure its preservatiofor any other
reason;

to encourage, facilitate, publicise and spotiseruse of archival
material;

to make Commonwealth records available forljgudiccess in
accordance with this Act and to take part in aresngnts for other
access to Commonwealth records;

to conduct research, and provide advice, latian to the management
and preservation of records and other archival nadte

to develop and foster the co-ordination of\aties relating to the
preservation and use of the archival resourceseo€Commonwealth
and other archival resources relating to Austrairal

with the approval of the Minister, and in act@mce with arrangements
made with a person responsible for exempt matéagerform any of
the foregoing functions in relation to that matkeais if that material
formed part of the archival resources of the Comneaith.

Nothing in this Part derogates from the poveard functions of the Public
Service Board or any other Commonwealth institutiorelation to the
keeping of current Commonwealth records.

SECTION 31 — Records in open access period to balgicly available

(1)

Subiject to this Part, the Archives shall caals€ommonwealth records in the
open access period that are in the custody of tokiyes or of a
Commonwealth institution, other than exempt recoim$&e made available
for public access.
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(2) A Commonwealth institution that has the cugtodCommonwealth records
in the open access period, other than exempt recehall make such
arrangements with the Archives as will enable thehives to meet its
obligations under subsection (1) in relation toséhcecord

Australian War Memorial

Australian War Memorial Act 1980

Section 5 — Functions of Memorial

(1) The functions of the Memorial are:

(a) to maintain and develop the national memorial refitto in subsection
6(1) of theAustralian War Memorial Act 1962as a national memorial of
Australians who have died:

(i) on or as a result of active service; or

(i) as a result of any war or warlike operationsmhich Australians
have been on active service;

(b) to develop and maintain, as an integral part ohtit@onal memorial
referred to in paragraph (a), a national collectbhistorical material;

(c) to exhibit, or to make available for exhibition bthers, historical material
from the memorial collection or historical matetiat is otherwise in the
possession of the Memorial,

(d) to conduct, arrange for and assist in researchniatibers pertaining to
Australian military history; and

(e) to disseminate information relating to:
(i) Australian military history;
(ii) the national memorial referred to in paragrgah
(iif) the memorial collection; and
(iv) the Memorial and its functions.

(2) The Memorial shall use every endeavour to ntakemost advantageous use of
the memorial collection in the national interest.

Australian Institute of Aboriginal and Torres Strai t Islander Studies (AIATSIS)
Australian Institute of Aboriginal and Torres Strait | slander Studies Act 1989

SECTION 5 — Functions of Institute
The Institute has the following functions:

(a) to undertake and promote Aboriginal and TorresiiSsknder studies;
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(b) to publish the results of Aboriginal and Torresafittslander studies and to assist
in the publication of the results of such studies;

(c) to conduct research in fields relevant to Aborigarad Torres Strait Islander
studies and to encourage other persons or bodasthuct such research;

(d) to assist in training persons, particularly Abanajipersons and Torres Strait
Islanders, as research workers in fields relevaAtoriginal and Torres Strait
Islander studies;

(e) to establish and maintain a cultural resource cbdla consisting of materials
relating to Aboriginal and Torres Strait Islandirdses;

(A to encourage understanding, in the general comgusfiAboriginal and Torres
Strait Islander societies;

(9) such other functions as are conferred on the Unsthy this Act;

(h) to do anything else that is incidental or condudtovéhe performance of any of the
preceding functions.
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